THE
REAL ESTATE
LAW REVIEW

SIXTH EDITION

EDITOR
JOHN NEVIN

LAW BUSINESS RESEARCH



THE REAL ESTATE LAW REVIEW

The Real Estate Law Review
Reproduced with permission from Law Business Research Ltd.

This article was first published in The Real Estate Law Review - Edition 6
(published in March 2017 — editor John Nevin)

For further information please email
Nick.Barette@lbresearch.com



THE
REAL ESTATE

LAW REVIEW

Sixth Edition

Editor
JouN NEvVIN

Law BusiNneEss RESEARCH LTD



PUBLISHER
Gideon Roberton

SENIOR BUSINESS DEVELOPMENT MANAGER
Nick Barette

BUSINESS DEVELOPMENT MANAGERS

Felicity Bown, Thomas Lee

SENIOR ACCOUNT MANAGER
Joel Woods

ACCOUNT MANAGERS
Pere Aspinall, Jack Bagnall, Sophie Emberson,
Sian Jones, Laura Lynas

MARKETING AND READERSHIP COORDINATOR
Rebecca Mogridge

EDITORIAL COORDINATOR

Gavin Jordan

HEAD OF PRODUCTION
Adam Myers

PRODUCTION EDITOR
Anna Andreoli

SUBEDITOR
Martin Roach

CHIEF EXECUTIVE OFFICER
Paul Howarth

Published in the United Kingdom
by Law Business Research Ltd, London
87 Lancaster Road, London, W11 1QQ, UK
© 2017 Law Business Research Ltd
www. TheLawReviews.co.uk
No photocopying: copyright licences do not apply.

The information provided in this publication is general and may not apply in a specific
situation, nor does it necessarily represent the views of authors’ firms or their clients. Legal
advice should always be sought before taking any legal action based on the information
provided. The publishers accept no responsibility for any acts or omissions contained
herein. Although the information provided is accurate as of February 2017, be advised that
this is a developing area.

Enquiries concerning reproduction should be sent to Law Business Research, at the address
above. Enquiries concerning editorial content should be directed
to the Publisher — gideon.roberton@Ilbresearch.com

ISBN 978-1-910813-47-8

Printed in Great Britain by
Encompass Print Solutions, Derbyshire

Tel: 0844 2480 112



THE LAW REVIEWS

THE MERGERS AND ACQUISITIONS REVIEW
THE RESTRUCTURING REVIEW
THE PRIVATE COMPETITION ENFORCEMENT REVIEW
THE DISPUTE RESOLUTION REVIEW
THE EMPLOYMENT LAW REVIEW
THE PUBLIC COMPETITION ENFORCEMENT REVIEW
THE BANKING REGULATION REVIEW
THE INTERNATIONAL ARBITRATION REVIEW
THE MERGER CONTROL REVIEW

THE TECHNOLOGY, MEDIA AND
TELECOMMUNICATIONS REVIEW

THE INWARD INVESTMENT AND
INTERNATIONAL TAXATION REVIEW

THE CORPORATE GOVERNANCE REVIEW
THE CORPORATE IMMIGRATION REVIEW
THE INTERNATIONAL INVESTIGATIONS REVIEW
THE PROJECTS AND CONSTRUCTION REVIEW
THE INTERNATIONAL CAPITAL MARKETS REVIEW
THE REAL ESTATE LAW REVIEW
THE PRIVATE EQUITY REVIEW
THE ENERGY REGULATION AND MARKETS REVIEW
THE INTELLECTUAL PROPERTY REVIEW
THE ASSET MANAGEMENT REVIEW
THE PRIVATE WEALTH AND PRIVATE CLIENT REVIEW
THE MINING LAW REVIEW
THE EXECUTIVE REMUNERATION REVIEW

THE ANTI-BRIBERY AND ANTI-CORRUPTION REVIEW



THE CARTELS AND LENIENCY REVIEW
THE TAX DISPUTES AND LITIGATION REVIEW
THE LIFE SCIENCES LAW REVIEW

THE INSURANCE AND REINSURANCE LAW REVIEW
THE GOVERNMENT PROCUREMENT REVIEW
THE DOMINANCE AND MONOPOLIES REVIEW

THE AVIATION LAW REVIEW

THE FOREIGN INVESTMENT REGULATION REVIEW

THE ASSET TRACING AND RECOVERY REVIEW
THE INSOLVENCY REVIEW
THE OIL AND GAS LAW REVIEW
THE FRANCHISE LAW REVIEW
THE PRODUCT REGULATION AND LIABILITY REVIEW
THE SHIPPING LAW REVIEW
THE ACQUISITION AND LEVERAGED FINANCE REVIEW
THE PRIVACY, DATA PROTECTION AND CYBERSECURITY LAW REVIEW
THE PUBLIC-PRIVATE PARTNERSHIP LAW REVIEW
THE TRANSPORT FINANCE LAW REVIEW
THE SECURITIES LITIGATION REVIEW
THE LENDING AND SECURED FINANCE REVIEW
THE INTERNATIONAL TRADE LAW REVIEW
THE SPORTS LAW REVIEW
THE INVESTMENT TREATY ARBITRATION REVIEW
THE GAMBLING LAW REVIEW
THE INTELLECTUAL PROPERTY AND ANTITRUST REVIEW
THE REAL ESTATE M&A AND PRIVATE EQUITY REVIEW
THE SHAREHOLDER RIGHTS AND ACTIVISM REVIEW

THE ISLAMIC FINANCE AND MARKETS LAW REVIEW

www. TheLawReviews.co.uk



ACKNOWLEDGEMENTS

The publisher acknowledges and thanks the following law firms for their learned assistance
throughout the preparation of this book:
ALI BUDIARDJO, NUGROHO, REKSODIPUTRO
AL TAMIMI & COMPANY
BAKER MCKENZIE
BINDER GROSSWANG RECHTSANWALTE GMBH
BONELLI EREDE PAPPALARDO
CAREY OLSEN
CMS REICH-ROHRWIG HAINZ
DE BRAUW BLACKSTONE WESTBROEK NV
DE PARDIEU BROCAS MAFFEI
DENTONS
G ELIAS & CO
HENGELER MUELLER
HERBERT SMITH FREEHILLS CIS LLP
IGLESIAS, POZAS Y PAEZ
LEE AND LI, ATTORNEYS-AT-LAW
LETT LAW FIRM
LIEDEKERKE WOLTERS WAELBROECK KIRKPATRICK
M & P BERNITSAS LAW OFFICES

MAPLES AND CALDER



Acknowledgements

NIEDERER KRAFT & FREY LTD
NISHIMURA & ASAHI

ODVJETNICKO DRUSTVO BARDEK, LISAC, MUSEC, SKOKO D.0.0. IN
COOPERATION WITH CMS REICH-ROHRWIG HAINZ

PAPADOPOULQOS, LYCOURGOS & CO LLC
PAUL, WEISS, RIFKIND, WHARTON & GARRISON LLP

PETRIKIC & PARTNERI AOD IN COOPERATION WITH CMS REICH-ROHRWIG
HAINZ

POPOVICI NITU STOICA & ASOCIATII
SLAUGHTER AND MAY
SOETYSINSKI KAWECKI & SZLEZAK
TATVA LEGAL MUMBAI
TSMP LAW CORPORATION
URIA MENENDEZ
VDA VIEIRA DE ALMEIDA

ZARECKY ZEMAN

ii



CONTENTS

Editor’s Preface ...ooooiiiiiiiiiiiii ettt e e et e e e e etaraeeaeean vii
John Nevin

Chapter 1 BREXIT AND REAL ESTATE ....ooieiiiiieiee et 1
John Nevin

Chapter 2 AUSTRALIA ....otiiteetteee ettt e et e e e sre e raessneeees 4

David Jones and Sarah Merrett

Chapter 3 AUSTRIA.....oviiieeeieeeeeee ettt e eeaae e e saaeesenaee e 17
Tibor Fabian and Markus Uitz

Chapter 4 BELGIUM ..ottt ettt et e e eaaaa e 25
Yves Delacroix and Alexandre Emond

Chapter 5 BOSNIA AND HERZEGOVINA......ooooeeeeeeeeeeeeeeeeee e 36
Indir Osmié and Ana Terzicé

Chapter 6 CAYMAN ISLANDS ..o 46
George Loutas

Chapter 7 CHINA.....ooiiiiiiiiii s 55
Alex Wang and Edward Hsu

Chapter 8 CROATTA ... e e e e e e e e e 67

Ana-Marija Skoko and Tamara Jeli¢ Kazi¢

Chapter 9 CYPRUS ..ottt 78
Nicolas Th Papaconstantinou

iii



Contents

Chapter 10

Chapter 11

Chapter 12

Chapter 13

Chapter 14

Chapter 15

Chapter 16

Chapter 17

Chapter 18

Chapter 19

Chapter 20

Chapter 21

DENMARK ...ttt e eseaaeas 90
Torben Mauritzen

ENGLAND & WALES......ccotiitteitieieeiecieereete e sve e v 102
John Nevin
FRANCE ..ottt st 116

Pierre Gebarowski and Guillaume Rossignol

GERMANY ..ottt e e 133
Ingo Klicker
GREECE......oiii ittt 144

Nikos A Vouhbiounis and Christina C Zakopoulou

HONG KONG ..ottt 156
Dennis Li
INDIA e 166

Mahernosh Humranwala and Anuradha Iyer

INDONESTA ...ttt ettt et e e s aae s 175
Luky I Walalangi, Miriam Andreta, Fiesta Victoria and
T Anggra Syah Reza

ITALY oottt 185
Alessandro Balp
JAPAN Lottt 197

Norio Maeda, Naoko Katakami, Yasuo Asami, Toshiyuki Yamamoto
and Keisuke Yonamine

JERSEY oottt ettt ettt et e ettt eanesraeeraens 210
Christopher Philpott and Will Whitehead

MEXICO ettt ettt ettt e b easeseean 221
Enrique Iglesias Elizondo, José G Pozas de la Vega and
David Pdez Gonzalez

iv



Contents

Chapter 22

Chapter 23

Chapter 24

Chapter 25

Chapter 26

Chapter 27

Chapter 28

Chapter 29

Chapter 30

Chapter 31

Chapter 32

Chapter 33

Chapter 34

MONTENEGRO.....cccotiiiiiiiiiieiecieeeceeeeee e 231
Mibhajlo Matkovic and Tamara Samardzija

NETHERLANDS ......ccoviiiiiniiiinieieiniereeseeietseerees e 240
Mark Rebergen and Max van Drunen

NIGERIA.....ccootitiiiicieetreetsee ettt 251
Gbolahan Elias, Lynda Chinweokwu and Pelumi Asiwaju

POLAND.....eiitiiitiiesttesteete ettt ettt ettt 258
Janusz Siekariski and Radostaw Waszkiewicz

PORTUGAL......oiiiiiiiiiiiiiiiiiiiccicieecte e 268

Pedro Ferreirinha and Francisco Sousa Coutinbo

QATAR ..ttt ettt ettt ne s 280
Seem Maleh
ROMANIA ...ttt et e e 292

Valentin Creata

RUSSIAL ...ttt ettt eeeaaaeee s 304
Sergey Kolobov
SERBIAL...oeeteeteieeeeeeeeeeeeeeee ettt ettt aaaaaaeeeeeeeees 314

Marija MaroSan and Dorde Popovié

SINGAPORE ..ottt 323
Jennifer Chia, Priscilla Lim and Alicea Tan

SLOVAKIA ...ttt 340
Tomds Zdrecky and Laura Oguréikovd

SLOVENIA.......ctmiiiiieicinierttnteetneeree et 358
lvan Kranjec, Vesna Tisler and Sasa Sodja

Diego Armero and Rodrigo Peruyero



Contents

Chapter 35

Chapter 36

Chapter 37

Chapter 38

Appendix 1

Appendix 2

SWITZERLAND .ottt 378
Andyeas F Vigeli and Thomas A Frick

TAIWAN .ottt ettt ettt e e e sbe b e s b e sae e beenseenes 387
Yi-Jiun Su and Yi-Li Kuo

UNITED ARAB EMIRATES.......cotiiiieeiieeeieeeeiee e 399
lain Black and Joe Carroll

UNITED STATES.....coietietieieeeieteiesiesteseeseeesesseeeesesaessessens 411
Meredith | Kane

ABOUT THE AUTHORS .....oooteieieieierieeeeeeeeeeeeeeeenae e 425
CONTRIBUTING LAW FIRMS’ CONTACT DETAILS. ........ 445

vi



EDITOR'S PREFACE

Real estate is a truly global industry. The worldwide impact of events of the preceding
12 months has confirmed that it is no longer possible to look at domestic markets in isolation.
It is hoped that 7he Real Estate Law Review reflects this position. An evolving awareness of the
global real estate market and an understanding of the practices, requirements and concerns
of overseas investors is essential if practitioners and their clients are to take full advantage of
investment trends as they develop.

The Review secks to provide an overview of the state of the global real estate market.
The theme this year has been one of uncertainty. First we had Brexit, as the UK voted to
leave the EU, and then the result of the US election. It is probably fair to say that neither
was expected, and while the significance of Brexit diminishes in a global context, the same
cannot be said of Donald Trump’s victory. It will be very interesting to see how the global
real estate market evolves over the coming months. While there will undoubtedly be risks,
there will also be opportunities. Investors and their professional advisers will need to develop
an appropriate strategy to ensure that risks are assessed and opportunities are taken. By and
large, markets do not like uncertainty and some of the positive outlook reflected in last year’s
edition has undoubtedly diminished.

The continued success of the Review is a true testament to its validity in the global real
estate market. The sixth edition covers 37 jurisdictions, and we are delighted to welcome new
contributions from around the world. Each contributor is a distinguished practitioner in his
or her own jurisdiction and has provided invaluable insight into the issues pertinent to that
jurisdiction in a global context.

Once again, I wish to express my deep and sincere gratitude to all my distinguished
colleagues who have contributed to this edition of the Review. I would also like to thank
Gideon Roberton and his publishing team for coordinating the contributions and compiling
the sixth edition.

John Nevin
Slaughter and May
London

February 2017
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Chapter 25

POLAND

Janusz Siekariski and Radostaw Waszkiewicz'

I INTRODUCTION TO THE LEGAL FRAMEWORK

i Title to real estate

Polish law provides for two forms of title to real estate: ownership and perpetual usufruct. The
ownership form is unlimited in time, while the perpetual usufruct is limited in time.

The ownership right provides the entitled entity with the broadest scope of authority
over real estate. It allows the owner to, inter alia, use the real estate exclusively, develop it and
collect profits from it. The owner is limited in its right only by law and principles consistent
with public policy, and should exercise its right in accordance with the social and economic
purpose of a given real estate. The owner may freely dispose of its real estate. The ownership
right to real estate extends to the spaces over and under its surface, and also to buildings
or any other installations or structures erected on the land that are firmly attached thereto
(superficies solo cedit principle).

The perpetual usufruct right is akin to the ownership right, but is limited by time and
the purpose for which it has been established. Moreover, it may only be established on real
estate owned by public entities (the State Treasury or local governments). The entitlements of
the perpetual usufructuary are similar to those associated with an ownership right; however,
an agreement on the establishment of the pertinent right may impose specific limitations.
In particular, a perpetual usufructuary is allowed sole use of the real estate and may dispose
of its title. The key right of the perpetual usufructuary is the right to erect buildings on
the real estate. Such buildings and structures are then held in ownership by the perpetual
usufructuary, and such ownership is separate from the ownership of the land (this is one of
few exceptions to the rule of ownership of the land extending to structures firmly attached

1 Janusz Siekaniski is a senior partner and Radostaw Waszkiewicz is a partner at Sottysiiski
Kawecki & Szlgzak. This chapter constitutes an updated version of the chapter from 2015,
which was co-authored by Agnieszka Piskorska, a former senior counsel at Sottysiriski
Kawecki & Szlezak.
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thereto). A perpetual usufruct right is usually established for 99 years; a shorter term (however,
not less than 40 years) is possible if the economic aim does not require that the pertinent right
be established for the maximum period. The right is also subject to renewal (the perpetual
usufructuary needs to submit such a request not later than five years prior to the lapse of the
original term). A perpetual usufruct right is subject to two types of fees that are not applicable
in the case of an ownership right. The first fee constitutes a one-off payment to be made
upon establishment of the perpetual usufruct, and usually varies from 15 to 25 per cent of
the land’s value. The second fee is an annual fee in an amount varying from 0.3 to 3 per cent
of the market value of the land. The rate depends mainly on the purpose for which the land
and the structures erected thereon are actually used. In addition, upon fulfilment of certain
conditions, entities that were holders of perpetual usufruct rights on 13 October 2005 may
apply to have their perpetual usufruct converted into an ownership right upon payment of
an additional fee; however, in March 2015 this right was limited only to natural persons (to
the exclusion of entities) by the Constitutional Tribunal.

The Polish system also recognises co-ownership (i.e., joint ownership by more than
one entity) and joint perpetual usufruct rights.

When certain technical and formal requirements are fulfilled, it is possible to establish
separate ownership of premises. This right is most commonly used in housing developments
where owners of separate apartments constitute a compulsory commonwealth holding the
land on which a given multi-apartment building is located in co-ownership or joint perpetual
usufruct. However, such a right is also frequently applied to commercial premises in big
commercial complexes, where the ownership of premises is held by different entities that are
co-owners of the land on which such a commercial complex is located.

The Civil Code also provides for additional types of rights with respect to real
estate (i.e., limited rights 7z rem). These rights include usufruct, easements, mortgages
and cooperative types of ownership of separate premises. Usufruct is a narrower right than
ownership, but is broader and stronger than a lease. Easements in general either increase
the usefulness or possibilities of the development of land, or secure access to roads or
infrastructure. A mortgage is a standard security instrument. Cooperative ownership of
premises applies to houses and apartments built and owned by cooperatives, and is a way
of granting the cooperative members rights to either houses or apartments within premises.

ii System of registration

With certain exceptions, any real estate is registered in the relevant land and mortgage register
maintained by the competent district court. This register, divided into five sections, contains
information on the location of real estate, its ownership status, possible encumbrances and
claims of third parties, as well as mortgages. While the actual ownership and legal status of
the real estate may in practice differ from the disclosure in the land and mortgage register,
the entries in the register regarding title and encumbrances on the real estate enjoy a legal
presumption of correctness, generally benefiting purchasers with the presumption of their
having acted in good faith. However, if there is an ‘annotation’ (also called a ‘remark’) in a
relevant land and mortgage register indicating that legal proceedings concerning a change
of the corresponding information disclosed therein are pending, the above privilege of bona
fide purchasers is waived. A description of the factual status of the land contained in the
land and mortgage register, such as its borders, plot numbers and area, does not enjoy a legal
presumption of correctness.
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The contents of the land and mortgage registers with respect to the entries made are
available to the public, both in the form of an excerpt obtained from the relevant court and
online. However, this public access principle does not pertain to the actual files of source
documents held by the district court (in particular, the documents that constituted the
basis for making the respective entries, such as notarial deeds regarding transfers of title or
establishment of encumbrances): such documents are available solely to entities holding title
to the corresponding real property or entities that can demonstrate a justified legal interest in
gaining access to pertinent files.

As a prevailing rule, entries in the land and mortgage register are not required for
the effectiveness of transactions undertaken with respect to real estate, as they do not have
constitutive character (i.e., they are only declaratory). The most typical exemptions from
this rule are entries regarding the establishment or transfer of a perpetual usufruct right or
mortgage, where the relevant entry is necessary for a given action to be fully effective.

Survey information about real estate, their locality, borders, area, plot numbers, type
of soil and a description of the manner of actual use, is contained in the land and building
survey. This is a register maintained by local municipal authorities, and the data from that
register constitutes the basis for relevant entries in the first section of the land and mortgage
register.

iii Choice of law

Although as a general rule parties to a contract are allowed to choose the applicable law,
agreements concerning ownership rights or other rights i rem over real property, in accordance
with the lex rei sitae principle, are mandatorily governed by Polish law. Additionally, an
agreement transferring or merely creating an obligation to transfer the ownership of real
estate should be executed in the form of a notarial deed, where the Polish notary public plays
a significant role with respect to the conducting of the transaction and its later registration in
the land and mortgage register.

II OVERVIEW OF REAL ESTATE ACTIVITY

After the second best year for Polish real estate market in history (with an annual volume of
investment transactions that exceeded €4 billion), it was predicted that in 2016 the annual
transaction volume will be similar. Although the numbers for 2016 are not available yet,
the results for the first two quarters suggest those predictions were correct — the volume of
investment transactions in the first six months amounted to approximately €2 billion. Of
that, €1 billion was investment in the commercial real estate sector, €800 million in office
real estate and €250 million in warehouse real estate.

Capitalisation rates for Warsaw office real estate stayed at 5.5 per cent with the
vacancies rate reaching 15.4 per cent. Sixteen new office investment projects received a use
permit (a 30 per cent increase compared to the previous year). The warehouse real estate
market grew because of demand from logistics firms and chain stores. The vacancies rate in
the warehouse real estate stayed around 5.7 per cent. The vacancies rate for commercial real
estate in the 18 largest regional markets was at a low 3 per cent.
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IIT  FOREIGN INVESTMENT

Foreign acquisition of ownership rights or perpetual usufruct rights to real property is subject
to restrictions provided for under the Act on the Acquisition of Real Estate by Foreigners,
under which a foreigner is required to obtain a permit to be able to acquire real estate located
on the territory of Poland. The term ‘foreigner’ is understood to be both a natural person that
is not a Polish citizen and a legal person seated abroad; it covers also legal persons or entities
seated in Poland but controlled (directly or indirectly) by foreigners. The permit is issued by
the Minister of the Interior, provided that no objection is raised by the Minister of National
Defence (and additionally, in the case of agricultural and forest real estate, by the Minister
of Agricultural Development). Moreover, such a permit may also be required in the case of
indirect acquisition of any of the above-mentioned titles to real estate (i.e., where a foreigner
acquires shares in a company that owns or is a perpetual usufructuary of real estate within
the territory of Poland).

Citizens or entrepreneurs from countries belonging to the European Economic
Area are exempt from the obligation to obtain such a permit. The remaining restriction
regarding agricultural real estate was eliminated as of 1 May 2016. However, new legislation
that came into force at the end of April 2016 introduced further obstacles in acquiring and
selling agricultural land for both foreign and domestic entities, including a ban on the sale of
agricultural land by the state during the next five years and restrictions regarding entities that
may acquire agricultural land. Because of the new legislation that largely limited the possibility
of acquiring land for commercial purposes as well as the statutory right of first refusal enjoyed
by the State Agricultural Land Agency, any transactions pertaining to agricultural real estate
will require a higher level of due diligence and proper planning,.

Tenants of agricultural real properties generally enjoy the right of first refusal in cases
of sales of such properties, provided that the tenancy lasts at least three years.

IV STRUCTURING THE INVESTMENT

Similarly to other jurisdictions, real estate transactions in Poland are typically either structured
as asset deals or share deals. In an asset deal, the real estate is acquired directly from its owner
(being either an individual or a legal entity). In a share deal, the transaction encompasses
shares in an entity that owns real estate. The decision as to which type of transaction to carry
out will depend on the business needs of the parties to the contemplated transaction, and
will vary on a case-by-case basis. Some of the most important factors to take into account
would be the timeline of the transaction, its tax implications and the scope of due diligence
to be conducted.

For tax reasons, two types of special purpose vehicles are most common on the Polish
market as holders of real estates: limited liability companies and limited partnerships. These
are considered as not causing obstacles with regard to their operation, and they are especially
popular among investors (including foreign funds) as they are not subject to special regulatory
restrictions with respect to the form in which the investment process shall be conducted. The
income of limited liability companies is subject to corporate income tax, and in cases where
dividends are payable or paid to the shareholders, income tax must further be paid thereon.
A limited partnership is composed of one or more general partners and one or more limited
partners. A limited partnership is an entity that forms an organisational unit with no legal
personality; however, it may acquire real estate in its own name. Limited partners bear no
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management authority and are solely liable for debts incurred by the partnership to the
extent of their registered investment. Therefore, general partners carry more liability in cases
of financial loss. Very often, the general partner is a limited liability company. A limited
partnership is not subject to taxation of income at the partnership level (corporate income
tax or personal income tax), and only the partners are considered as taxpayers with respect
to their income. Such tax benefits are the main reason why investors most commonly decide
to form a limited partnership as a special purpose vehicle for carrying out commercial real
estate projects.

\'% REAL ESTATE OWNERSHIP

i Planning

The rules governing zoning and the general development of land are mainly determined at
local municipal level; however, certain more general issues are resolved and determined at
province and central government level. These matters are regulated by the Act on Spatial
Planning and Development. Municipal zoning plans (adopted by way of a resolution of a
given municipal council) are regulations specifying designation of land, and the manner of
and restrictions on the development and use of land. Zoning plans outline the spatial policy
of a given municipality and at the same time constitute binding local laws. If a local zoning
plan is not adopted for a given area, then a party interested in developing the land needs to
obtain either an individual decision on land development or (in the case of public interest
investments) a decision on the localisation of the public interest investment. The process of
preparation and adoption of local zoning plans includes consultations with the respective
authorities, as well as the general public. Each entity may submit its observations regarding
the plan under preparation, which may (but do not have to) be introduced into the draft of
the plan. In accordance with the Property Management Act, municipalities enjoy a statutory
pre-emptive right in cases of sale of real estate or perpetual usufruct rights thereto if the
pertinent real estate is located within an area allocated in the zoning plan for public purposes
or if a decision on the localisation of the public purpose investment has been issued. Such real
estate may also be subject to expropriation.

The construction process and obligations of the owners of buildings and structures
are regulated in the Construction Law. Generally, it is necessary to obtain a construction
permit for most (if not all) larger commercial, industrial or housing investments. If a planned
investment is in accordance with the provisions of the zoning plan (or, if a zoning plan
does not exist, if the basic parameters and designation of the investment are confirmed in
the individual zoning decision), a complete construction design is prepared and neighbours
that are within ‘impact zones’ of the planned investment do not raise serious and justified
objections, the planned investment can be approved.

On 9 October 2015 the Polish parliament adopted a law on revitalisation that
regulates the principles and procedures for restoration of ‘degraded’ areas (i.e., areas where a
concentration of negative social phenomena occurs, such as unemployment, poverty, crime,
poor education or where the environmental quality standards have been exceeded). The
decision on whether an area is considered degraded or earmarked for revitalisation is taken by
a competent municipal council via a resolution constituting a local law deed. The resolution
empowers the municipal council to grant the pre-emptive right to all of the real properties
located in the revitalisation area to the municipality competent for the venue. Furthermore,
under the new legislation, it will be possible to establish ‘special revitalisation zones™ in the

262



Poland

areas subject to revitalisation, for a maximum period of 10 years, within which administrative
procedures will be facilitated, subsidies for renovation works will be possible and exemptions
from tender procedures on the sale of real properties will be in place. In these zones, inter alia,
rental housing is to be developed. These activities will result in a substantial improvement in
the quality of life of the inhabitants.

ii Environment

There are two regimes of liability for soil contamination, depending upon the period in which
the contamination originates. Soil contamination that occurred prior to 30 April 2007 or that
may be attributed to activity completed prior to that date is regulated by the Environmental
Law. Pursuant thereto, the current holder of land (the person disclosed in the land register
— usually the owner of the land or its perpetual usufructuary) should comply with the soil
contamination standards defined in the implementing legislation. If the soil contamination
exceeds statutory limits, the holder of the land right is obligated to reduce the contamination
to acceptable standards, unless such an entity proves that the soil contamination was caused
by a third party after the acquisition of the right to the land by the current holder of the land.
Consequently, liability for ‘historical’ contamination will usually rest exclusively with the
current holder of the land. Contamination that occurred after 30 April 2007 (or that could
be attributed to an activity completed after that date) is subject to the Act on Prevention
and Remediation of Environmental Damage of 2007, which imposes a strict duty to
undertake preventive or remedial actions with respect to contamination of soil, in particular
contamination that may constitute danger to human health. The duty pertains in particular
to preventive or remedial actions with respect to an imminent threat of environmental
damage or to environmental damage caused by activities that ‘pose a risk to environment'.
If the preventive actions do not eliminate the imminent threat to the environment or the
environmental damage has already occurred, the operator should immediately notify such a
fact to the competent authority. Subsequently, the terms and conditions of remedial actions
should be negotiated and agreed upon between the operator and the authority. Failure to
implement remedial action gives the competent authority the power to order the operator
unilaterally to take appropriate remedial actions or to cover the cost of remediation effected
by the authority. The provisions of the pertinent Act refer solely to the operator without
further specifying its legal title to the land.

iii Tax
As a rule, transactions involving the sale of real estate between entrepreneurs are subject to
VAT. There are two main exceptions under which the sale of the real estate is exempt from
VAT, although the purchaser will be obliged to pay a tax on civil law transactions (PCC)
amounting to 2 per cent of the market value of the real estate constituting the subject of
the transaction. This may be applicable in either of the following situations: if the seller is
not a VAT taxpayer, or if the subject of the sale is a specific type of land that is undeveloped
and is not designated for development (this mainly pertains to agricultural and forest areas).
Moreover, in the case of an acquisition of an enterprise as a going concern, if such a transaction
also covers the purchase of real estate, it shall be subject to 2 per cent PCC. Sales of real estate
are generally also subject to capital gains tax.

An owner of real estate is also obligated to pay real property tax annually, which is
a municipal tax calculated based on the area of real estate owned, the area of the buildings
located thereon and the percentage of the initial book value of other structures.
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Additionally, as mentioned above, agreements on transfers of real estate must be
executed in front of a notary public in the form of a notarial deed; otherwise they will be
considered null and void. The notarial fees are calculated on the basis of the value of the
subject of the transaction; however, they cannot exceed 10,000 zlotys (the fees are customarily
covered by the entity acquiring the real estate). In addition, there are registration fees relating
to disclosure of the newly acquired rights in the relevant registers (i.e., the land and mortgage
register and the land and building survey).

iv Finance and security

Transactions covering transfers of title to real estate are typically financed either through

the buyers own resources (corporate funding) or from bank credits (project financing),

with project financing being used more frequently. To secure claims of a bank or any other
financing institution or entity, a mortgage is most commonly established over the real estate,
which is also considered as one of the most certain types of security. An additional advantage

of the mortgage is that the debtor is not prevented from using the pertinent real estate. A

mortgage is a limited right 7z rem that encumbers real estate (or perpetual usufruct right),

enabling the creditor to satisfy its claims from the real estate regardless of the current owner
thereof. A mortgage may be established by way of agreement between the parties or by way
of a statement of a landowner executed in the form of a notarial deed that must be recorded
in the relevant land and mortgage register (constitutive entry). The notarisation requirement
does not apply to mortgages established in favour of banks seated within the territory of

Poland as, in accordance with the Bank Law, a written statement stamped with the bank’s

stamp is sufficient for establishment of the mortgage and its entry into the land and mortgage

register.
Other types of security in favour of banks crediting acquisitions of real estate are:

a a voluntary submission to enforcement (a statement by the debtor made in the form
of a notarial deed allowing court proceedings to be bypassed and to proceed directly
to enforcement of the debt);

b a pledge over the shares of the debtor (if it is a legal entity);
an assignment of rights to collect profits from the real estate (most common in
acquisitions of commercial or office buildings);

d third-person guarantees; and

e promissory notes (used less and less frequently).

VI LEASES OF BUSINESS PREMISES

The fundamental principles with respect to leases are regulated by the provisions of the
Civil Code. However, since they allow the parties to the relevant agreement broad (but
not unlimited) scope to determine their rights and obligations, leases of business premises
concluded between entrepreneurs usually include a number of clauses specific to such types
of lease. Above all, these refer to the below-mentioned areas.

i Term and termination

Lease agreements may be concluded for a definite or indefinite period, but the longest
definite term in lease agreements between entrepreneurs is 30 years. After that time, a lease
agreement is deemed to be concluded for an indefinite period. A lease concluded for an
indefinite period can be terminated by either party upon the pertinent notice period being
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given. Since the commencement of activity in the premises is usually connected with certain
investments made by the tenant, the most common solution in business leases is to conclude
an agreement for a definite period, with possible extension options. Leases concluded for a
definite period cannot be terminated unless for reasons stipulated in the applicable law or in
the lease agreement. The main statutory reasons for termination by the landlord are as follows:
failure of the tenant to pay rent, or use of the premises that is contrary to the agreed purpose.
The main statutory reasons for termination by the tenant are as follows: in the case of defects
to the premises that pose a threat to health or life, or that significantly hinder the use of the
premises, and that are not removed by the landlord. To be effective, the termination triggers
agreed by the parties in the agreement need to be rather specific and precise, and they usually
relate to specifics of the business (e.g., for termination by the landlord: if an anchor tenant in
a commercial centre stops its operations or changes its business profile; or for termination by
the tenant: if certain key services are not provided to the premises by the landlord).

If a title to real estate encumbered with a lease is transferred to another entity, the new
owner assumes the position of landlord and becomes party to the respective lease agreements
by operation of law. In this context, it is recommended that lease agreements made for a
specified period are certified by a notary public or are recorded in the pertinent land and
mortgage register; otherwise, after assuming the position of landlord, the new owner of the
real estate could be entitled to terminate the lease upon statutory notice.

ii Rent and service charges

Commercial leases are usually structured as ‘triple net leases’. The tenants are obligated to
pay the rent, cover the costs of utilities and pay service charges covering the costs of various
services provided to the building by the landlord. Such services include tasks related to
the maintenance of and repairs to the building, cleaning, media delivery, building systems
operation, security and insurance. In the case of premises or facilities located in stand-alone
buildings where the tenant is the only user of services, the parties may decide that all
obligations related to the upkeep and maintenance of the building are vested with the tenant,
and that only rent will be paid to the landlord. Rents are usually expressed in flat rates subject
to annual indexation (pegged either to Polish or EU retail prices statistical indices, depending
on the currency of the rent). In some commercial leases, rents are calculated as a percentage
of the tenant’s turnover.

iii Taxes
The rent normally constitutes income and tax-deductible costs within the context of income
tax; as a service, it is subject to VAT on a regular basis.

iv Security

As a rule, in the case of leases of business premises, the tenant is usually obligated to provide
the landlord security covering its obligations under the lease, and in particular the obligation
to pay the rent and service charges. Typical security instruments used are cash deposits, bank
guarantees, iz blanco promissory notes and notarial deeds including a statement on voluntary
submission to enforcement. Sometimes parent companies guarantees are accepted, but this
depends mainly on the financial standing of the tenant and that of the whole group that
stands behind it.
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v Subletting

With respect to premises, general provisions of the Civil Code do not allow the tenant to
sublease the premises or allow either the whole or part of the premises to be used by third
parties without the consent of the landlord. This provision is most commonly retained by
parties to commercial leases, where sublease or similar instruments are allowed only upon
the consent of the landlord. Certain characteristics of an accepted assignee are sometimes
defined (usually by reference to the credit rating of such a potential new tenant, a profile of
its business and its financial standing).

vi Expenditures

Unless otherwise agreed in the lease agreement, in the event that the agreement is terminated,
the landlord may either retain any improvements to the premises against payment of a sum
corresponding to their value at the time of return, or demand that the previous condition of
the premises be restored. However, the general rules are in most cases modified by the parties
in the contract. The regulations on mutual settlements between parties and the state in which
the premises should be left by the tenant after the termination of the lease are adapted to
specific circumstances that depend on the scope of any improvements and their specifics.
Tenants of smaller premises of more standard parameters need to accept that they may have
to leave the premises without any compensation for the value of their investment. Large and
anchor tenants are able to negotiate much better terms, including the landlord’s participation
in such an investment, at the beginning of the lease.

VII DEVELOPMENTS IN PRACTICE

Because of the recent change to the ruling party, bringing the prospect of an ambitious
and far-reaching programme of reform, it is difficult at present to envisage changes to the
legislation relating to real estate in the coming year. The workings of the parliament are very
dynamic at present and changes should be monitored as they develop. In particular a new
comprehensive bill concerning construction law and spatial planning that was introduced in
September 2016 should be closely monitored as its adoption will have a significant impact
on the investment process.

VIII OUTLOOK AND CONCLUSIONS

As indicated above, the Polish real estate office market has grown over the past couple of
years. Investors in the business services sector and in research and development frequently
choose Poland for their office location, and Poland now ranks as the third most popular
destination worldwide in this regard.

Although the limitations on transfers of agricultural land that currently apply to EU
entrepreneurs in Poland have expired, new legislation concerning purchasing of agricultural
land was introduced and limited the possibility of acquiring such land for commercial
purposes and should be taken into account in investment process.

Poland suffered greatly during the Second World War and under the subsequent
communist regime, as a result of which the historical ownership status of real property may
frequently be very complicated. A lot of land has been subject to nationalisation or similar
measures in the past, and restitution claims of the heirs of previous owners are very frequent.
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Poland has not adopted a general restitution law to date, which can also make the ownership
situation very complicated. Special due diligence is often recommended to look at historical
claims before purchasing real estate in Poland. On the other hand, in the absence of a general
restitution law, previous owners must undergo very complicated and lengthy administrative
and court procedures to pursue their historical claims to property, which in itself may provide
investors with the opportunity of a bargain.
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